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Oil and Gas Leases Facts & Tips


West Virginia Farm Bureau~1 Red Rock Rd Buckhannon, WV 26201~1-800-398-4630~www.wvfarm.org
Natural Gas in West Virginia
Natural gas use is going to increase in the foreseeable future.  The demand for it, both in residential and commercial applications, and improvements in drilling technology has helped spur exploration of new production areas.  These areas include land in almost all counties in West Virginia, where many companies are beginning to see positive results, especially in the Marcellus Shale formation.  West Virginia farmers, as owners of large tracts of land, have the potential to take advantage of these discoveries and continued exploration by granting a lease to recover these valuable resources.  However, it is very important that landowners carefully read and understand any lease before signing it.
What is a gas or oil lease?

A gas lease is a contract between a landowner and a company granting exploration and development rights to subsurface oil and gas deposits to the company.  In return for granting these rights, a landowner receives financial compensation.  If a company is interested in leasing the rights for a specific property, a representative from the company will usually approach the landowner.  This representative, whom the company has contracted to secure leases, is known as a “landman”.  They usually will offer a preprinted or standard lease, which represents the offer.  A landowner is in NO way obligated to sign a lease. It is VERY important to have the lease reviewed by an attorney, who is knowledgeable about the subject, before signing.  While the company may not choose to drill on the property, signing a lease may be viewed as an encumbrance on the property and affect the property’s value or it may impact farmland conservation easements.  Consider these matters before signing a lease.
What are some important gas leasing terms that you many hear?

· Cash Bonus- Upfront payment- usually computed on a per acre basis- considered first year’s rental 
· Primary Term- Length of a lease- can run from one year to 10+ years

· Delay Rental- Annual rental payments after the first year- usually on a per acre basis– should not be deducted from royalty payments if well is drilled before expiration of lease
· Secondary Term- An extension of the lease beyond the primary term because it is producing oil or gas

· Royalty- Landowners share of gas production from property- usually expressed as a fraction of the gas value – typically is 1/8th, but currently has been as high as 1/4th  - and should be on the gross, not on the net
· Shut-in Royalty- Payment instead of traditional royalty-paid when well is not producing due to maintenance, etc.
· Termination-occurs at the end of primary term or when production ceases during the secondary term 
· “Most favored nation” clause- An optional clause that can be included in a lease agreement, which would guarantee a landowner who has signed a lease an automatic increase in their financial terms equal to that of a neighbor who has signed a lease for higher rates.  This occurs within a set period, usually 30 days.
Any lease will define the terms used in the lease; if the terms are not defined, you may want to have them spelled out.

What are some things to think about before signing the lease?

Landowners have the ability to negotiate the terms of a lease.  While the following are a FEW of the general items to consider prior to signing any gas lease, landowners should consult with their attorney to make sure all of their interests are protected.

· Land disturbance from an access road and drill site- Large amounts of equipment may be needed in the drilling process – a separate agreement should specify how much land can be disturbed, what kind of damages landowners will be paid, and the grade and location of any road to the site 
· Damage to crops, buildings and personal property- Consider having terms in the lease making the company responsible for any damage done to crops, livestock, or property.  Required fencing may also be an option
· Free gas- Leases can provide for natural gas for the landowner’s use.  Consider including that the company is responsible for the cost of the equipment installation.  Sometimes, due to safety concerns, the company may simply provide monetary reimbursement instead
· Underground gas storage- Some leases allow the company to pump natural gas back into an empty well for storage in return for an annual payment to the landowner.  This provision is negotiable and should not be in a production lease
· Lease Assignment- The lease may allow the company to assign or sell the lease to other firms
· Reclamation- Reclamation plans for both productive and unproductive wells can be spelled out in the lease to protect future land uses
· Injection of fluids into ground – Leases should never allow any fluids to be injected into the ground (except for fracturing the well) to ensure the safety of the landowner’s water resources
· Water use –Much thought should be given to allowing company use of landowner’s water and what kind of damages should be paid if the water supply is polluted or exhausted.  Your water should be tested before any drilling begins
· Sediment pond – Careful consideration must be given to what happens with these ponds once the well is drilled.  Sediment ponds and all sediment should be removed from the property, not buried, and sediment should never be applied to the landowner’s property
· Transmission lines – Any agreement to allow transmission lines to cross landowner’s property should be contained in a separate agreement, and not as part of a lease
Who regulates gas wells?

While DEP does not regulate private agreements between landowners and gas companies, DEP’s Office of Oil and Gas does protect correlative rights, the environment*, and public safety.  They have established rules and regulations which govern the construction of a gas well.  These rules focus on protecting water quality and preventing pollution.  DEP reviews all of the gas well permit applications and conducts inspections prior to, during and, after well construction.  Gas companies are required to post a bond with DEP to guarantee plugging of the well and any site reclamation.   *Drilling companies, however, are not subject to the same environmental standards, such as the Clean Water Act, or the Safe Drinking Water Act,, since the Energy Bill of 2005 was passed by Congress.
What is the drilling process?

Drilling of a gas well usually lasts from 2- 8 weeks, but can be even longer.  During this time, depending on the well size and location, a substantial amount of land may be disturbed.  If the well is productive, the well head, meters, and tanks will remain on site.  If it is not productive, the well will need to be plugged in accordance with state regulations.

CONTACT A LAWYER AND RECEIVE PROPER LEGAL COUNSEL BEFORE SIGNING A LEASE OF ANY KIND. 
Please call WVFB if you have additional questions or concerns at 1-800-398-4630.  Information is also available on the WVFB website www.wvfarm.org .This information contained herein is provided for informational purposes only; it is not intended to be, nor should it be considered, a substitute for legal advice rendered by a competent attorney.  If you have any questions about the application of the issues raised herein to your particular situation, seek the advice of a competent attorney. This document is a “work in progress” and will be updated as new information is gathered.
